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JUDGE HILLYER ON CRIMINAL PROCEDURE. 

as against the ability and excellence of clearly, fully, frankly, accurately discover- 
ing and stating the controlling points in the evidence and applying the appropriate 
rules of law. There is, of course, something to be said upon the other side; but 
there can be nothing said in favor of the present methods as against changes that 
would emphasize the essentials and bring the parties to the open battle more 
promptly, and have the arbiters in the contest more intelligent and more com- 
petent. J. W. G. 

Seform of Criminal Procedure. — In an address before the State Bar 
Association of Georgia on June 9 of this year Judge George Hillyer of Athens, 
Ga., dwelt upon the great increase of crime in the United States and the inade- 
quacy of our existing methods of dealing with it. The address is one of the 
best that it has 1>een our pleasure to read, and it deserves to be studied by every 
person interested in the administration of punitive justice. 

"As our remedial procedure in criminal cases now stands," he declared, "it is 
easy to convict a friendless negro or any poor and friendless person who has 
neither money nor influence to employ counsel or canvass the jury lists. 

"Is anybody ever hung who has money — plenty of it — with which to employ 
counsel, canvass jury lists and circulate petitions? The poor and friendless are 
sometimes executed, but the rich and powerful never, or almost never? Can 
such be? Well, yes, and they arc; but they are not right. How long will they 
continue? The answer is plain. Just so long as the pulpit and religious press, 
the legal profession and good men everywhere fail to do their duty by demand- 
ing and obtaining from the legislature the needed reforms in the law of criminal 
trials. 

"Recur again to the figures above given and the armies of officials and 
police — ^two hundred million dollars expended by the South every year on her 
crimiflals. What a pity that such expensive machinery should have been allowed 
to get rusty and run down — inefficient and nearly useless. It needs repairs. Take 
out the bad parts; put in new and better parts. Look where you will in oar 
civilization and ybu find improvement, progress, with better results everywhere 
but here ; here more necessary and essential than in all else. It is declared in the 
constitution, the very fundamental law both state and national, that the primary 
duty of government is protection to life and property, f n our boasted civilization 
I think we are warranted in saying that at this day and hour such protection 
is far less adequate and complete than it was a hundred years ago. 

"Let us hear more about trying to stop the inhuman crimes, crimes enough 
to make good men and angels weep, even though such a thing as lynchmg had 
never been thought of. 

"The existing state of things is a disgrace to our -civilization. We ought to 
deal with it like men ; find the remedy and then adopt that remedy." 

"Now, I put it to you; a few months ago a little eight-year-old girl was 
assaulted while kneeling at the altar or sacristy of a church, dragged away and 
brutally murdered. When that case comes oi) to be tried the law of criminal 
procedure vests in the judge absolute power by which, even though wrongfully 
done or through error, he may rule out any item of evidence offered agaiast the 
prisoner, or decide any point that may be raised by the lawyers in favor of the 
prisoner, or even quash the proceedings or direct an acquittal and turn the 
guilty perpetrator loose. True, if wrongfully done it would be error in the judge. 
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But the law gives the state no redress and no remedy to correct errors. The 
prisoner goes scot free; once in jeopardy is absolute acquittal, finally and for- 
ever. The only thing that could be done would be to impeach the judge; which 
in point of fact is just no remedy at all, because nobody ever heard of such a 
thing ; and it would fail and do no good if attempted. 

"Now, on the other hand, so far as the prisoner is concerned, the law puts a 
gag in the mouth of the judge; and if he either 'expresses or intimates any 
opinion as to what has or has not been proved, and the prisoner's lawyers see 
proper to keep silent at the time but afterwards except to what the judge said, 
the law declares that the verdict shall be set aside and a new trial granted. 
Every technicality and pitfall makes in favor of the guilty, the whole 'chapter of 
accidents' tends in his favor, and every condition or point of ingenuity comes into 
play as an obstruction to the due course of justice. 

"Most of the overstrained and technical rules that have grown up in our 
criminal procedure are attributable to the fact that a long time ago in England 
there were too many offenses made capital. When under the law such a thing 
could occur as hanging a woman 'for stealing three yards of silk ribbon,' or 
hanging two boys 'for cutting a walking stick from a thicket on the side of the 
highway' humane judges looked about and strained every point to save human 
life from such unreasonable sacrifices. 

"With us in this better day it is only the worst of crimes that are made 
capital. Our laws are discreet, humane and merciful. The difficulty and the 
danger is not in what our laws declare and define as crime; or in the penalties 
prescribed; but in the forms and methods of procedure, for their enforcement. 
Our judges are men of conscience, learning and wisdom, and, as a rale, impartial. 
As a matter of fact and of truth the judge presiding over a criminal trial is of all 
other living men best qualified to aid in ascertaining the truth and promoting 
justice; and yet this unwise statute we are attacking puts a gag on the judge. 
The gag law, or 'dummy act,' as Judge Bleckley used to call it, bad for the inno- 
cent but good for the guilty, ought to be repealed. 

"It is truly remarkable and a fact well confirmed by long observation and 
experience how apt juries are to do right if you give them half a chance, or 
when they are not misled ; but sometimes juries are misled or overreached or go 
wrong. In any contest about property, whether it be of the value of a few dollars 
or a great estate, both sides are equal under the law. Both sides and each side 
have the right to except, and the same right of appeal for the one as for the 
other. But when it comes to a question of innocence, then immediately, by the law 
of procedure, by the strangest paradox that has ever grown up and become 
imbedded in human history and civilization, the right of exception and the right 
of appeal are given in the broadest terms and most liberal, easiest, cheap.''st and 
most favorable methods on the side of either alleged or real guilt, but are abso- 
lutely denied to the side of innocence, no matter how obvious and real. 

"I firmly believe that this antiquated and illogical doctrine that no person 
cha:rged with crime shall be twice 'put in jeopardy' has had more to do with 
the menacing evils that have grown up to endanger the public peace and safety 
than any other one matter or thing. A guilty person ought never to succeed in 
cheating justice or get out of jeopardy until he is punished. And the contrary 
rule ought to be eradicated absolutely ^nd completely. Put the prisoner and the 
innocent victim upon a perfect eauality. Let the state have the right to except 
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and to have a new trial and have errors corrected with the same facility which 
the law gives to the prisoner. Do away with technicalities, as far as possible, 
touching either side. But so far as they do exist, let them apply to the gni'lty 
or the accused as well as to the state, both equally and alike. 

"Crimes of violence though so alarming in the signs of the time are not all 
of this great problem. Consider also the crimes of perjury and graft and forgery 
and fraud and bribery! Look at what has recently happened, or is happening, in 
Philadelphia, in Albany, in Harrisburg, in Springfield, in Chicago, in Pittsburg!!! 
Shames such as these latter are unknown as yet in our own loved state and 
hardly known at all anywhere in the South. Let us keep it so. Reform our 
Criminal Procedure, so that the law may continually warn business men and 
especially public men that in Georgia at least there is no escape for the guilty; 
and that here, the way and the only way to keep out of prison is by remaining 
innocent. Enact the reforms now. Do not wait until the destruction comes, but 
act now, and thus prevent the evil. 

"I would not disparage the power of moral suasion, but we have had 
moral suasion all along — moral suasion and these bad laws, and with them crimes 
and lynchings. Riots, bloody and shameful and disgraceful riots, have grown 
and increased until they are, as the resolutions above quoted say, 'enough to make 
any Christian shudder or sadden the heart of a patriot.' Now, let us still have the 
moral suasion, and more of it and stronger than ever ; but with moral suasion 
let us have better and wiser methods of criminal procedure. 

"We venture to repeat in part and, though not intended as exhaustive or 
complete, to particularize as to what amendments are needed. 

"Give the state in all criminal cases the same right to except at every stage 
and to move for a new trial that the prisoner has and throughout the trial put 
the state and the accused on a footing of entire equality. This will of course 
require amendment of the state and federal constitutions. Our state constitution 
has been made over again absolutely new half a dozen times, and is often and 
readily amended. The federal constitution has been amended fifteen times and 
one or more new amendments are now pending and being voted upon by the 
states. This amendment here suggested is more important than any one of the 
others referred to, and has in it more safety and public peace and human happi- 
ness than any of them. So good a work should not be defeated by obstacles 
even far more difficult to be overcome than any formality in obtaining the amend- 
ment here suggested. 

"Give the state the same number of strikes and challenges of jurors that 
the prisoner has. 

"Give the state the same right to apply for and obtain a change of venue that 
the prisoner has. 

"Repeal the law which forbids the judge from expressing or intimating any 
opinion as to what has been proven, and so as to make it his duty to sum up the 
evidence as is done in the United States courts. Emancipate the judge from the 
thralldom under which our state statute now places him. If the prisoner wants 
to testify, let him be sworn and submit to cross-examination like any other 
witness. 

"Let the victim in a rape case, under well guarded rules, testify by inter- 
rogatories, if she wants to, thus saving her the shame of a public recital. 

"In all cases of crime against the habitation — the home — and in all cases of 
assassination and of rape or attempted rape, let the jury, if the case and the guilt 
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are clear, when they convict a prisoner have the power to add to the verdict the 
words 'without delay,' and let that end it unless on motion made verbally and 
at once before the same judge who tried the case, as is done in the federal courts, 
he grants a new trial. 

"Let the jury have power to fix the time of execution not less than one or 
more tlian twenty days in all cases of the classes last above stated, and unless 
the judge in his discretion grants a supersedeas pending a writ of error. 

"The executions should be public or private, in the discretion of the jury, and 
if the verdict be silent on this point, then in the discretion of the judge who tried 
the case. 

"Simplify and shorten all motions for new trials and allow only one motion 
in any case, and let it be provided that no reversal shall be had or new trial 
ordered in any criminal case, even by the Supreme Court, and no such verdict 
set aside, on any mere formal error or technicality not seriously affecting the 
guilt or innocence of the accused and so that, if in the judgment of the reviewing 
court the verdict is right undef the facts, it shall be upheld and allowed to 
stand, no matter what errors or irregularities in other respects may have crept 
into the proceeding. 

"What is above written is with a great faith, but in no spirit of self-asser- 
tion. Innocent and good people are suffering terrible martyrdom as matters 
now stand. The business man, or the working man, or the professional man, 
or the farmer, scarcely dares leave his wife or his daughter at home. Cupidity, 
anger or jealousy cause assassinations and murders. There is nothing sacred, 
and nobody safe from the despotism and cruelty of crime. The law ought to pro- 
tect the innocent and the good, but it does not. If anarchy is not already here, 
we are very near it. 

"Defects in the law of criminal procedure call loudly for amendment. The 
martyr, John Wycliffe, used to cry out, 'Lord, give the king of England light.' 
And so let us hope that all good men everywhere may now say, 'Lord, give the 
legislature light.' " J. W. G. 

Proposed Practice Act for Illinois.— Hiram T. Gilbert, Esq., of the Chi- 
cago bar, author of the present Municipal Court Act of that city, has prepared a 
revision of the draft of his practice act which was before the Illinois legislature 
two years ago, and the revised draft is to be resubmitted to the legislature at its 
next session. The proposed act is very comprehensive in scope, embracing as it 
does over 2,000 sections and more than 1,300 pages of printed matter. In gen- 
eral, it represents, according to the author, an attempt to provide a more simple 
system of judicial procedure and the introduction into court practice of modern 
business methods, such as characterize the procedure of the Chicago Municipal 
Court, and which have produced such excellent results. The practice act proposed 
by Mr. Gilbert rests mainly on the principle that all unnecessary verbiage, intric- 
acy, formalism, and repetition should be eliminated, that the judicial organization 
should be simplified, that the keeping of useless records should be done away 
with, and, that in general, more modern businesslike methods of procedure should 
be substituted for the cumbersome system which now prevails in Illinois. The 
project in general certainly commends itself to intelligent laymen, though the 
bar is, of course, divided upon its merits. 

Two years ago in an address before the State Bar Association of Illinois 
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